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A. IDENTITY OF PETITIONER

Chris Allen Forth asks the court to accept his petition for review of the court of appeals decision.
B. COURT OF APPEALS DECISION

Mr. Forth seeks review of the unpublished opinion filed on the 20" day of February, 2014.

C. ISSUES PRESENTED FOR REVIEW

Did the court error by not doing a comprehensive comparison of each of the (9) Ryan factors upon
which is necessary when the evidence must be weighed to establish the reliability of “substantiaily
met”?

D. STATEMENT OF CASE

Upon a comprehensive comparison of the Ryan factors and what the definition of “special attention”
was originally based on Linda Olson, Children Services Division, notes taken on the day of the intake
interview and what “special attention” became after that interview, based on testimony from verbatim
transcripts.

E. ARGUMENT — WHY REVIEW SHOULD BE ACCEPTED

No single Ryan factor to consider in determining the reliability of child hearsay statement is decisive, and
the reliability assessment is based on overall evaluation of the factors. Ryan factors to consider in
determining the reliability of child hearsay statements must be substantially met before a statement is
demonstrated to be reliable.

I will now address each of the nine Ryan factors to clearly establish whether they were “Substantially
met”.

RYAN FACTOR 1. Whether the child had a motive to lie. This concept encompasses also being coached
or prepared prior to making statements to others. The mother Tina Bennet, had motivation to influence
C.F. for her own goals, and at any time a question arises where it could show the motivation to coach
C.F. her answer is “l don’t remember. (VBR VOLUME Il PG. 25 Lines 10-25/ PG. 26 Lines 1-3)

Q. Now during the pendency of your divorce did you make an allegation that he sexually abused the
child before?

A. No
Q. Did you file an affidavit with the court indicating that you suspected sexual abuse?

A. 1 don’t remember.



Q. Do you remember taking the child to a doctor, the 25" or November 30™, 1988 and having a doctor
determine that there was no sexual abuse and that you took that child specifically for that examination?

A. Yes

Q. And it proved to be untrue; Isn’t that correct?

A. Yes

Q. But you don’t recall making that allegation, that faise allegation, in a divorce petition?
A. No, | never made this allegation in a divorce petition.

Q. Orinan affidavit?

A. That | don’t know.

It is reasonable to believe that if Tina was so sure she made no such allegation, then she would be just as
sure if she filed an affidavit making the false allegation within the divorce proceedings.

A little later she was asked about the definition she gave Ms. Olson to the phrase “special attention” in
pertinent part.

Q. If Ms. Olson got on the stand and said that she asked you what special attention was, and you
advised her that it was rubbing the back and tummy in Seattie, that would be untrue, is that true?

A. | don’t remember her asking me.

On this question of what C.F. had told her mother upon which provided the definition C.F. gave her to
Ms. Olson as in.

Q. Special attention was rubbing her back and tummy is that correct?

A. She didn't tell me that, those notes are from my interview with the mother.

Q. The mother told, or she told the mother that?

A. The mother, those are from my interview with mom and that is what mom is telling me.
Q. So mom told you special attention was rubbing the back and tummy?

A.Yes

If the statement made to mom included sexual abuse mom would not forget to include or investigate.
This shows mom has a selective memory and response to any question showing there could be motive
to coach C.F. mom “can’t remember” even with prior false allegations of sexual abuse by way of
affidavit. At trial Mr. Gorbaty took upon himself to question C.F. before; C.F. clearly shows

Suggestibility. (VBR VOLUME IV. PG. 24 15-25)



Q. Okay now did this hurt you in some way?

A.Yes

Q. What part hurt?

A. In between my legs.

Q. Okay and did he hurt you in between your legs?

A. Yes

Q. What did he hurt you with? Did he hurt you with part of his body?
A. Yes

Q. What part of his body did he hurt you with?

A. His mouth.

(New line of questions never spontaneously given by C.F. Clearly leading. Not objected to by Mr. Chin at
time asked)

Mr. Gobaty; Well | guess the only addition | would make, | don’t think any body ever asked the child if
there was touching, perhaps it was something people didn’t want to ask. She was certainly
uncomfortable testifying about it. But there is no indication from my notes and the interview that Mr.
Chin asked her or that Mrs. Bennett, her mother, asked her or Linda Olson asked her. And frankly | think
I’'m the first person who sought out enough detail and this child is only going to answer to what she is
asked. Not only did Mr. Gorbaty ask suggestive questions directed questions upon which was never
spontaneously disclosed by C.F. but as Mr. Gorbaty clearly showed C.F. could be motivated by being
prepped to answer how another wishes, even though the judge would not allow the new charge, Mr.
Forth was prejudiced by the leading questions being asked without objection form Mr. Chin. The jury
having heard the prepped answers to the new questions not part of the findings of the investigation or
testified by any witness as having been stated in the three years prior. SAFE CONCLUSION -~ C.F. CAN BE
COACHED TO RESPOND TO HOW OTHER WANT. RYAN FACTORS

RYAN FACTOR 2. General Character

It is the understanding that the court generally defines general character as truthfulness, even when a
child is one who tells the truth conflicts can arise when a child wants to meet the expectations of others
as in being able to be coached or prepped to provide the wanted response.

As in Ryan factor 1, Mr. Gorbaty demonstrated this is characteristic behavior and can be used by other
to get their wanted responses. (VBR VOLUME IV PG. 24 15-25, PG.41 20-25, PG.42 1-4)

See above reference in Ryan factor’s findings in this brief.



RYAN FACTOR 3. More than one person heard the statements.

Even though it is true that more than one person heard the statements, the record shows that Tina
Bennett provided one definition of (Special attention) to children services division as to mean (VBR
VOLUME Ill, PG. 6 30-4-8)

Q. If Ms. Olson got on the stand and said that she asked you what special attention was, and you
advised her that it was rubbing the back and tummy in Seattle, that would be untrue; Is that right?

A. | don’t remember her asking me, and then C.F. a different definition than her mothers, showing
inconsistencies with mother/daughter statements.

RYAN FACTOR 4. Spontaneity of statements.

The question of spontaneity of statement and whether it is possible that the statements were anything
other than spontaneous was demonstrated by Mr. Gorbaty. Again see Ryan factor 1

(VBR VOLUME IV PG 24-15-20 and VBR VOLUME IV 41 1-4)

The prosecutor Mr. Gobarty took upon himself to show that C.F. could be lead by questions that were
asked that had never been spontaneous by C.F. in the three years of talking with others.

RYAN FACTOR 5. Trustworthiness suggested by timing of statement and relationship between child
and witness.

As cited prior, C.F.’s mother Tina Bennett’s testimony that the definition of “special attention” was
reported to children’s services division Ms. Olson as in the VBR Volume lil PG. 30 4-8 cited in this brief in
Ryan factor 1 as to mean “rubbing the back and tummy in Seattle” which became different when C.F.’s
definition to Ms. Olson is void of any answer — it is unclear by the VBR if C.F. ever made a definition of
(special attention).

Ryan factors determination of substantialness
RYAN FACTOR 6. Whether the statement contained assertions of past fact.

C.F. could not remember aunt, uncle, and 2 cousins sleeping in same room with her and brother, all
assertions of fact would be questionable at best. (VBR VOLUME 5 PG. 6 LINE 25, PG 7 LINE 1-9)

Q. And who was in the bedroom with you?

A. My wife Celeste, my 2 children Nathaniel and Daniel, and Chris Forth’s 2 children Jason and Christy.
Q. Did you and Celeste occupy a bed?

A. We occupied a mattress on the floor.

Q. Where was the mattress located in relationship to --- was there a bed in the room?



A. Yes, there was, there was a single water bed.
Q. And who occupied the single water bed?
A. Jason and Christy.

RYAN FACTOR 7. Lack of knowledge could be established through cross examination. Prosecutor
demonstrated suggestibility by coaching C.F. about new allegations never brought up at trial inciuding
some thing never disclosed to anyone prior suggests statements were suggested by prosecutor just
before testifying. See Ryan factor 1. (VBR VOLUME IV PG. 24 15-25, PG. 41 20-25, PG. 42 1-4)

RYAN FACTOR 8. Remoteness of possibility of the child’s recollection being faulty.
This is demonstrated in Ryan factor 6. (VBR VOLUME IV PG. 6 25, PG. 7 1-9)

RYAN FACTOR 9. Circumstances suggested and misrepresented defendant’s involvement (of even
possibility nothing happened) trying to make mom happy.

The sum total of all the major inconsistencies with the trial courts allowing hearsay with out judging all
factors about mom’s motivation and major inconsistent statement disclosed to Ms. Olson, shows this
could have been to please C.F.”s mother upon which | will more fully address motivational factors
involved.

So when applying the scale of justice to the nine Ryan factors, the standard requirement of
“substantially met” isn’t even close, the scale would be weighted heavily toward the defendant, Mr.
Forth.

H. CONCLUSION

in the court of appeals unpublished opinion filed on February 20, 2014 in the decision in the section of
facts, page 5 stated “at trial, T.B., Tina, and Olson testified consistently with the facts as stated above.
This is in error since Ms. Olson testified that Tina (the mother) had at first provided at the time of the
allegation, that “special attention” definition as was testified to (VBR VOLUME | PG. 49 18-20) as “Q. So
mom told you that special attention was rubbing the back and tummy? A. Yes

All other meanings for “special attention” after Tina’s intake information there after changed to include
sexual contact.

When a child makes a statement soon after an event and then makes “inconsistent statements” to other
people shortly there after, raises the very real possibility that the child’s recollection is faulty, as in Ryan
factor 8.

In 1988 Tina had taken C.F. to a doctor for possible sexual abuse examination and also filed an affidavit
of such in the divorce court proceedings, this had been found to be untrue.



Since that time the mother has had her children adopted by their stepdad. This action was done without
a release of parental rights even though no service by certified mail was sent to his last known address
as required by law.

At the time of the hearsay hearing Mr. Gorbaty stated (VBR VOLUME 1, PG 55 5-7) “In any event there
are minor inconsistencies which one would expect in any multiple telling of a story of this nature.”

Since Ms. Olson had written notes taken at the time of the allegation the difference in between the
definition of “special attention” as being “rubbing the back and tummy” and afterward to include new
element or sexual contact are anything but “minor”.

There is very glaring discrepancies, as shown in the comprehensive look at the nine {9) Ryan factors. Mr.
Gorbaty even helped prove that C.F. could be coached by way of his leading questions upon which the
Supreme Court would not allow a new charge because the government misconduct by showing in no
uncertain terms that Ryan factors 2, 4, 5, 8 and 9 were lead and any thing but spontaneous.

As my comprehensive review of the nine (9) Ryan factors show the Supreme Court and Court of Appeals
did not put the hearsay factors on the scale of justice, because if they had no possible “substantially
met” could have been found. The scale would have been in favor of the defendant.
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION II
* STATE OF WASHINGTON, No. 19429-5-11
Respondent, Consolidated With
\2 ' _ No. 43041-0-11
CHRIS ALLEN FORTH, .
' : UNPUBLISHED OPINION
Appellant.

WORSWICK, C.J. — On November 8, 1994, a jury found Chris Allen Forth guilty of first
degree child molestation and bail jumping. The trial court imposed a special sex offender
sentencing alternative (SSOSA) sentence that allowed Forth tO serve his 75 month sentence
under community supervision, subject to certain conditions. In 1995, Forth appealed his first
degree child molestation conviction to this court. While his appeal was pending in this court,
Forth fled the State and we granted the State’s motion to dismiss his appeal. We issueda -
mandate from that appeal on November 18, 1996. Forth was later arrested bmsuant to a bench

warrgmt on December 16, 2011.
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At Forth’s February 3, 2012 SSOSA revocation hearing, the trial court found that Forth
had failed to complete court-ordered treatment and failed to report to his community corrections
officer as directed. The trial court entered an order revoking Forth’s SSOSA sentence and
‘committing him to 75 months of incarceration and 36 months of community custody. Forth
timely appealed the trial court’s SSOSA revocation order, asserting that (1) the trial court failed |
to credit him for time he served in an Idaho jail while awaiting extradition to Washington. |

On October 3 0, 2012, our Supreme Court ordered this court to recall our mandate and to
reinstate Forth’s original appeal. On December 4, 2012, we reinstated Forth’s original appeal, in
which he argued (2) the trial cdurt erred by adniitting child hearsay evidence without weighing
on the record each of the nine factors for determining the hearsay statements’ reliabilvity under
State v. Ryan, 103 Wn.2d 165, 691 P.2d 197 (1984); and (3) sufﬁcient evidence did not support
his conviction. We consolidated Forth’s original appeal with his appeal from the trial court’s
SSOSA revocation order and allowed the parties to file supplemental briefing. Forth filed a
-supplemental brief in which he asserts that (4) his trial counsel was ineffective for stipulatingto
the reliability of the child victim’s hearsay statements, (5) his appellate counsel was ineffective
for failing to obtain the entire verbatim record of proceedings of Forth’s trial, and (6) appellate
counsel’s failure to obtain the entire trial record violated his state constitutional right t§ appeal.

Fo;'th has also filed a statement of additional grounds for review (SAG), in which he
asserts (7) the trial court erred by faiiing to credit him with time he had served in the community
before revocation of his SSOSA sentence. We affirm Forth’s convictions but remand to the trial

court for a determination of whether Forth was serving time in Idaho solely in regard to the
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Washington offense for which he soﬁght credit and, if so, a recalculation of the credit for time
served that Forth is entitled to under RCW 9.94A.505(6).
FACTS

Forth and Tina Bennett married in 1982 and had two children,~ JAB and TB.! Forth and
" Tina dissolved their imarriage in 1988, and Tina later married Donald Bennett.> Under the terms
of the parties’ dissolution decree, JAB and TB spent a majority of their time living in Pendleton,
Oregon with Tina and visited Forth for four w'eeks every summer and on every other holiday. In
the surﬁmer of 1991, JAB and TB went to visit Forth in Puyallup, Washington. After TB
returned to Pendleton and started the first gr;ade, she became more aggressive and began
physically “striking out at people, mostly boys.” Report of Proceedings (RP) (Nov. 2, 1994) at
7. -

One evening in August 1992, TB climbed onto Donald’s lap, gave him a hug, and asked
for “si:ecial attention.” RP (Nov. 2, 1994) at 7. Tina and Donald asked TB what she had meant
by “special attention,” and TB responded, “[S]pecial attention like . . . daddy Chris gives her.”
RP (Nov. 2, 1994) at 8. When Tina and Donald again asked TB what she had meant by “special
attention,” TB became frustrated and‘ went to her bedroom. Tina went to TB’s bedroom and
asked her again what she had meant by “special a&ention,” but TB said that she couldn’t tell her.

After Tina assured TB that she could tell her anything, TB revealed that Forth had touched her

! We refer to the juvenile victim and her brother by their initials to protect their privacy interests.

2 Because Tina and Donald Bennett share a last name, we refer to each individual by their first
name for clarity, intending no disrespect.
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inappropriately during her visit with him in the summer of 1991. Specifically, TB stated that
Forth had touched her breasts and vaginal area with his hands and his mouth. TB also described.
a “toilet game” that she said occurred in Forth’s bathroom, where Forth had directed her to
urinate in his mouth. RP (Nov. 2, 1994) at 11. Tina reported TB’s allegations to the Oregon
Children’s Services Division (CSD). .

CSD caseworker Linda Olson interviewed TB on August 21, 1992. Using anatomically
correct drawings of a female child and a male adult, TB desbribed to Olson the same incidents of
Forth’s sexual misconduct that she had disclosed to Tina. TB told Olson that the incidents
occurred during her visit with Forth in the sumimer of 1991.

On July 14, 1993, the State charged Forth with one count of first degree child
molestation. The State later amended its information to include a bail jumping charge, after
Forth failed to appear at an October 20, 1993 hearing.

Before trial, the trial court held a hearing to determine the admissibility of TB’s hearsay

| statementsto Tina and Olson. The trial court ruled that TB"s”he'éi_saj_/ statements to Tinaand
Olson were admissible at trial, stating:
Well, the Court at this point makes evidentiary rulings only and in this case, like
every other case, the jurors will be free to believe all or part or none of the
testimony of any witness who testifies in the case. The child’s competence to
. testify has been conceded, so we’ll state the jurors will either believe or disbelieve
the child. We then get to the mother and to Linda Olson.

’ The Court, of course, can take judicial notice and note that there are .
always motivations, ex-husband, ex-wife, there can be lots of animosity or maybe
not such animosity and all different gradiations [sic] and variations. Other than
the obvious fact that this ex-husband and ex-wife, I didn’t detect any particular

motivation to do anything other than what a mother should do. That doesn’t mean
I'm putting a stamp of accuracy on any particular witness, but I didn’t see
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anything other than the ex-husband, ex-wife syndrome to detract from the
testimony of mother. And of course whether she should or should not be
believed, again, can be argued to the j jury.

: As far as Ms. Olson, all of us are handicapped by the allegations that
something happened in 1991. It, whatever it was, was disclosed in 1992 and

. people had to act upon it, or they did act upon it in 1992. It’s now November 1,
1994 and we all have to struggle with that, and whether that hurts or helps the
state, whether that hurts or helps the defense, remains to be seen.

I find that any inconsistencies or problems with Linda Olson’s report are
simply things where there can be problems and both sides can argue whether
these are problems that should cause anybody to particularly believe or disbelieve
a particular witness.

The Court will rule that the hearsay statements of the mother and of Linda
Olson are admissible .

We’ll note an cxception to the defense on the Court’s ruling and as I say, I
don’t know if a cautionary instruction is appropriate or not, but I’ll certainly
consider it.

RP (Nov. 1, 1994) at 57-59.

At trial, TB, Tina, and Olson testified consistently with the facts as stated above.
Additionally, Tina testified that she and Donald had driven to Seattle from Pendleton a couple of
weeks after July 4, 1991, to drop off JAB and TB with Forth for a four-week visit. On cross-

| exammai’uon, Tina testified that durmg the pendency of her marnage dissolution in 1988, shé had
taken TB to a doctor after suspecting that TB had been sexually abused, but the doctor
determined that there lw.as no evidence of such sexual abuse. Tina stated that she became
concerned about possible sexual abuse in 1988, when TB told her that “daddy had spanked her
down there.”- RP (Nox'r, 2,1994) at 32. She further stated that she didn’t tell Forth about her
suspicions in 1988 because “it didn’t seem important,” and because she was embarrassed to tell

Forth about her suspicions after the doctor’s examination revealed no evidence of sexual abuse.

RP (Nov. 2, 1994) at 32-33.
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Prior to Donald’s testimony, the State requested that the trial court allow Donald to
testify about TB’s statement that she had asked him for “special attention.” Outside the presence
of the jury, Donald stated that TB had asked him for “special attention,” that he did not know
what she had meant by the statement, that TB never told him what she had meant by the
statement, and that TB did not talk to him about her allegations of Forth’s sexual misconduct.
Following this inquiry, defense counsel stipulated to the admissibility of TB’s hearsay statement
to Donald.

Forth testified that he drove to Pendleton in late June of 1991 to stay with his
grandmother for her 80th birthday party and for a family reunion. He further testified that Tina
dropped off JAB and TB at his gr;cmdmother’s-house on July 6 or July 7, and that he drove the
children to Puyallup a couple of days later. Forth stated that his visitation with the children
continued until July 16, 1991, at which point he drove the children back to Tina’s home in
Pendleton. The testimony of defense witnesses Joe Forth, Forth’s older brother; Cory Haugsted,
VFo“rfh-’s half—brother, Myrﬁa;.-Coan;-F oxth’s mother, andW1ll1am Coan, Fo'rth"s'st“epféthei, all
substantially supported Forth’s testimony regarding the timeline of JAB and TB’s visit with him
in the sMer of 1991. In addition, Joe Forth and Myrna Coan both testiﬁca that the bathroom
in Forth’s home was too small for Forth to lie on the floor in the manner that TB had alleged.

The jury returned verdicts finding Forth guilty of first degree child molestation and bail
jumping. The trial court imposed a SSOSA sentence ;c'hat allowed Forth to serve his 75 month

sentence under community supervision, subject to certain conditions.
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On April 26, 1995, Forth filed a timely notice of appeal challenging his first degree child
molestation conviction. In November 1995, while Forth’s appeal was still pending review in this
court, the State filed a petition in the trial court to revoke Forth’s SSOSA sentence. Forth failed
to appear for his SSOSA revocation hearing and a bench warrant was issued for his arrest.> On
April 23, 1996, the State filed a motion with this court to dismiss Forth’s appeal, asserting that he
waived his right to appeal by fleeing this éourt’s jurisdiction. On June 5, 1996, a commissioner
of this court entered an order conditionally dismissing Forth’s appeal. We dismissed Forth’s
appeal on August 8, 1996, and is:sued our mandate on November 18, 1996. Forth was arrested
on December 16, 2011.

Following a February 3, 2012 SSOSA revocation hearing, the trial court entered an order
revoking Forth’s SSOSA sentence, finding that hé had failed to complete treatment and had
failed to report to his community corrections officer as directed. Forth asserted at the revocation
hearing that he was entitled to six months and three days credit for time served in Idaho on the
bench warrant. The trial court disagreed, stating: -
| You were sitting in the Idaho jail because you went to another jurisdiction, and
we had to extradite you back here. You don’t get credit for the time you spent in

the Idaho jail. You only get credit for the time you spent in our state and our jail.

RP (Feb. 3,2012) at 11-12. On February 8, 2012, Forth timely appealed the trial court’s order

revoking his SSOSA sentence.

3 For reasons that are unclear from the record on appeal, Forth’s bench warrant was quashed; a
second bench warrant for his arrest issued in December 1998. It was revealed at the February 3,
2012 SSOSA revocation hearing that Forth had fled to Idaho and had assumed the name “John
Conrad” until his arrest on December 16, 2011. '
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On April 12, 2012, Forth filed a motion with this court to recall the mandate from his
1995 appeal, which motion we denied on June 27, 2012. Forth filed in our Supreme Court a
motion for discretionary review.of the order denying his motioﬁ to recall our mandate. On |

| October 30, 2012, our Supreme Court ordered this court to recall our mandate and to reinstate
Forth’s appeal. On December 4, 2012, we reinstated Forth’s appeal, consolidated that appeal
with his appeal from the trial court’s SSOSA rev-C)cafion order, a;nd allowed the parties to file
supplemental briefing, |
ANALYSIS
I. CHILD HEARSAY EVIDENCE

Forth. first contends that the trial court erred by admitting evidence of TB’s hearsay
statements to Tina and Olson. Speciﬁcally,. Forth argues that we should reverse his first degree
child molestation conviction because the trial court failed to evaluate on thé record the nine Ryan
factors for determining the reliability of Ci’lﬂd hearsay statements. Becaus¢ evidence presented at
the child hea.rsayhearmg supports the trial court’s conclusion that TB’s hearsay statements wér;é '
reliable, and thus admissible under former RCW 9A.44.120 (1991), we disagree.

| We review a trial court’s decision to admit child hearsay evidence for an abuse of

discretiqn. State v. Borboa, 157 Wn.2d 108, 121, 135 P.3d 469 (2006). A trial court abuses its
discretion if its decision is manifestly unreasonable or exercised on untenable grounds or for

untenable reasons. State v. Rohrich, 149 Wn.2d 647, 654, 71 P.3d 638 (2003). The child
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hearsay statute, former RCW 9A.44.120," governed the admissibility of TB’s out-of-court
statements and provided in relevant part:. |

A statement made by a child when under the age of ten describing any act of
sexual contact performed with or on the child by another or describing any
attempted act of sexual contact with or on the child by another, not otherwise
admissible by statute or court rule, is admissible in evidence in dependency .
proceedings under Title 13 RCW and criminal proceedings, including juvenile
offense adjudications, in the courts of the state of Washington if:

(1) The court finds, in a hearing conducted outside the presence of the
jury, that the time, content, and circumstances of the statement provide sufficient
indicia of reliability; and

(2) The child either:

(a) Testifies at the proceedings; or ‘

"~ (b) Is unavailable as a witness: PROVIDED, That when the child is
unavailable as a witness, such statement may be admitted only if there is
corroborative evidence of the act.

Because TB testified at trial, the issue before us is whether her statements were
sufficiently reliable to be admitted through the testimony of Tina and Olson. In determining
whether the time, content, and circumstances of a child’s hearsay statements provide sufficient
indicia of reliability, a trial court applies the nine Ryan factors. State v. Wobds, 154 Wn.2d 613,
623, 114 P.3d 1176 (2005) (citing Ryan, 103 Wn.2d 165). Those factors include:

(1) whether the childA had an apparent motive to lie, (2) the child’s general

character, (3) whether more than one person heard the statements, (4) the

spontaneity of the statements, (5§) whether trustworthiness was suggested by the
timing of the statement and the relationship between the child and the witness, (6)

* The language of former RCW 9A.44.120 remains substantially the same in its current form.
The current statute now contains language allowing for the admission of child hearsay evidence
where the out-of-court statement sought to be admitted described “any act of physical abuse of
the child by another that results in substantial bodily harm as defined by RCW 9A.04.110.”
LAws OF 1995, ch. 76, §1. '
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whether the statements contained express assertions of past fact, (7) whether the

child’s lack of knowledge could be established through cross-examination, (8) the

remoteness of the possibility of the child’s recollection being faulty, and (9)

whether the surrounding circumstances suggested the child misrepresented the

defendant’s involvement.
Woods, 154 Wn.2d at 623 (citing Ryan, 103 Wn.2d at 175-76). A trial court need not determine
that every Ryan factor is satisfied before admitting child hearsay evidence under former RCW
9A.44.120; it is sufﬁ.cient if the evid¢nce before the trial court shows that the Ryan factors are
“substantially met.” State v. Swan, 114 Wn.2d 613, 652, 790 P.2d 610 (1990).

Here, Forth does not contend that the evidence presented at the child hearsay heariﬂg
failed to support the trial court’s ruling on the admissibility of TB’s hearsay statements to Tina
and Olson. Instead, he argues only that the trial court abused its discretion by admitting TB’s
hearsay statements without weighing on the record each of the nine Ryan factors. But a trial
court need not find that every Ryan.factor weigh in favor of reliability, so long as the factors are
“substantially met.” Swan, 114 Wn.2d at 652. Moreover, we will affirm a trial court’s
admission of child hearsay evidence where fﬂé'fél-iébilifyn of the evidence is apparent from the

| record. State v. Stevens, 58 Wn. App. 478, 487, 794 P.2d 38 (1990). Here, the record contains -
sufficient evidence that the Ryan factors were substantially met and, thus, the trial court did not
abuse its discretion by admitting those statements at trial.
| II. SUFFICIENCY OF THE EVIDENCE

Next, Forth asserts that sufficient evidence did not support his first degree child

molestation conviction. Again, we disagree.

10
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Sufficient evidence exists to sdpport a conviction if any rational trier of fact could find
the essential elements of the crime beyond a reasonable doubt when viewing the evidence in the
light most favorable to the State. State v, Hosier, 157 Wn.2d 1, 8, 133 P.3d 936 (2006). A
defendant claiming insufficiency of the evidence admits the truth of the State’s evidence and all
inferences that reasonably can be drawn from the evidence. Stdte v. Salinas, 119 Wn.2d 192,
201, 829 P.2d 1068 (1992). Circumstantial evidence and direet evidence are equally reliable.
State v. Delmarter, 94 Wn.2d 634, 638, 618 P.2d 99 (1980). We}_ defer to the trier of fact on
issues of conflicting testimony, credibility of witnesses, and the persuasiveness of the evidence.
State v. Walton, 64 Wn. App. 410, 415-16, 824 P.2d 533 (1992).

To convict Forth of first degree child molestation, the State had to prove beyond a
reasonable doubt the essential elements of former RCW 9A.44.083 (1990), which statute
provided in relew}an;c part, .“A person is guilty of child molestation in the ﬁrs‘; degree when the
f)erson has sexual contact with another who is less than twelve years old and not married to the
| V;;er-;;e‘_crator and the perpetrator is at least thirty-six months older than the victim.” And former

- RCW 9A.44.010 (1988) defined “sexual contact” as “any touching of the sexual or other intimate
~ parts of a person done for the purpose of gratifying sexual desire of either party.”

Forth dees not assert thet the State failed to preeent evidence in support of the eiements of
first degree child molestation but, instead, contends that no rational jury could have found his
guilt beyond a reasonable doubt in light of the conflicting evidence regarding the timing of TB’s
visitation with him in the summer of 1991. Forth also contends that the State’s evidence with

regard to the “bathroom game” incident failed to support his first degree child molestation

11
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conviction in light of defense witnesses’ testimony regarding the bathroom’s size. Forth’s
contentions essentially ask this court to reweigh the evidence and to evaluate the credibility of
witnesses. But we defer to the trier of fact on issues of conflicting testimony, credibility of
witnesses, and the persuasiveness of the evidence. State v. Cord, 103 Wn.2d 361, 367, 693 P.2d
81 (1985). Accordingly, Forth’s argument regarding the sufficiency of the evidence used to
convict him is meritless and we do not address it further here.
II1. INEFFECTIVE ASSISTANCE OF CdUNSEL
Next, Forth asserts in his supplemental brief that his trial counsel was ineffective for
stipulating to the admissibility of TB’s hearsay statement through the testimony of Donald, and
that his original counsel on appeal was ineffective for failing to order a complete transcription of
his trial record. We disagreé.
| We review ineffective assistance of counsel claims de novo. State v. Binh Thach, 126
Wn. App. 297, 319, 106 P.3d 782 (2005). To prevail on an ineffective assistance of counsel
claim, Forth must show both that (1) counsel’s performance was deficient and (2) the deficient
performance prejudiced him. Strickland v. Washington, 466 U.S. 668, 687, 104 S. Ct. 2‘052? 80
L. Ed. 2d 674 (1984); State v. Brockob, 159 Wn.2d 311, 344-45, 150 P.3d 59 (2006). |
Performance is deficient if, after considering all the circumstances, it falls below an objective
standard of reasonableness. State v. McFarland, 127 Wn.2d 322, 334-35, 899 P;2d 1251 (1995).
Prejudice results if the outcome of the trial would have been different had defense counsel not
rendered deficient performance. McFarland, 127 Wn.2d at 337. If Forth fails to establish eithef

prong of this test, our inquiry ends and we need not consider the other prong. State v.
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Hendrickson, 129 Wn.2d 61, 78, 917 P.2d 563 (1996). We strongly presume that coﬁnsei is
effective and the defendant must show the absence of any legitimate strategic or tactical reason
supporting defense cqunsél’s actions. McFarland, 127 Wn.2d at 337. To rebut this
presumption, the defendant bears the heavy burden of “establishing the absence of any
‘conceivable legitimate tactic explaiﬁing counsel’s performance.’” State v. Grier, 171 Wn.2d 17,
42, 246 P.3d 1260 (2011) (quoting State v. Reichenbach, 153 Wn.2d 126, 130, 101 P.3d 80
(2004)). o
A. Trial Counsel
Forth asserts that his trial counsel was ineffective for stipulating to the admissibility of
TB’s out-of-court statement to Donald because the statement was not admissible under former
RCW 9A.44.120. Although Forth is correc;t that TB’s statement regarding “special attention” did
not describe any “act of sexual contact performed with or on the child by another,” at least with
regard to Donald who testified that TB never explained to him what the statement meant, it is for
| thls veryreason that he :éar"m‘ot demonstrate that his trial counsel’s Sfipﬁlaﬁbh' prejudiced him.
Moreover, because Tina also testified as to TB’s initial statement regarding “special attentiop,”
Donald’s testimony was cumulative and therefore did not prejudice Forth. Accordingly, Forth
cannot show that the outcome of his trial would have been different had his counsel objected to
the admissibility of TB’s statement to Donald a.nd, thus, he fails to demonstrate that his trial

counsel rendered ineffective assistance.
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B. Appellate Counsel

Next, Forth asserts that his original appellate counsel was ineffective for failing to order a
complete verbatim transcription of his trial record. Specifically, Forth asserts that his appellate
counsel was iﬁeffective for failing to order a transcriptioﬁ of jury voir dire, opening statements,
and closing arguments.’ Absent a record of thes¢ proceedings, however, we cannot évaluafe
whether the outcome of Forth’s appeal would be different had his original éppellate counsel
ordered a‘transcription of these records. State v. Burke, 132 Wn. App. 415, 419, 132 P.3d 1095
(2006) (citing McFarland, 127 Wn.2d at 335). Accordingly, on the record before us, Forth fails
to demonstrate ineffective assistaﬁce of appellate counsel.

IV. RIGHT TO APPEAL

Forth also argues that his appellate counsel’s failuré to order a complete verbatim
transdript of the trial proceedingsA deprived him of his right to appeal under article I, section 22,
of our State Constitution. Wé disagree. .

“ -;‘:4'c1;irﬂihai defendant is gcz_or-lSﬁtﬁtibhill'y entitled to a ‘fgcotd of sufficient
\completeness’ to permit effective appellate review of his or her claims.” State v. Tilton, 149
Wn.2d 775, 781, 72 P.3d 735 (2003) (quoting State v. Thomas, 70 Wn. App. 296, 298, 852 P.2d
1130 (1993) (quoting Coppedge v. United States, 369 U.S. 438, 446, 82S.Ct 917,8 L. Ed. 2d

21 (1962)). However, a “record of sufficient completeness™ does not necessarily equate with a

3 In his supplemental brief, Forth asserts that these records are no longer available as reporter’s
notes may be destroyed after 15 years under RCW 36.23.070. It has not escaped our attention
that Forth’s absconsion likely contributed to his inability to now provide a complete verbatim
transcript of trial. '
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complete verbatim. transcript of trial. Tilton, 149 Wn.2d at 781. And the absence of a portion of
the trial record is not reversible error unless the defendant can demonstrate prejudice. State v.
Miller, 40 Wn. App. 483, 488, 698 P.2d 1123 (1985). Again, on the record before us, Forth
cannot demonstrate any prejudice resulting from the absence of a portion iof his trial record.
Accofdingly, he cannot show that he was deprived of his article I, section 22 right of appeal and
we afﬁrm his cbnvictions. |
V. ORDER REVOKING SOSSA SENTENCE

Next, Forth challenges the trial court’s order revoking his SSOSA sentence, asserting that
the trial court erred by failing to credit him for time served in an Idaho jail while awaiting
extradition back to Washington State. Because the trial court erred by ruling as-a matter of law
that Forth was not entitled to credit for time served in an out-of-statg correctional facility, we
remand to the trial court for a deterrninatién of whether Forth was serving time in Idaho solely in
regard to the Washington offense for which he sought credit and, if so, to recalculate his credit
for time served.

We review de novo a trial court’s decision to award an offender credit for time served.
State v. S‘wigef, 159 Wn.2d 224, 227, 149 P.3d 372 (2006).. When interpreting a' statute, our duty
is to implement the intent of the legislature. State v. Thompson, 151 Wn.2d 793, 801,92 P.3d
228 (2004). Where a statute’s meaning is plain on its face, we must give effect to that meaning
ﬁs expressing the legislature’s intent. State v. Jacobs, 154 Wn.2d 596, 600, 115 P.3d 281 (2005).

We determine a statute’s plain meaning from the ordinary meaning of the statute’s language, as
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well as from the genergl context of the sfatute, its related provisions, and from the statutory
scheme as a whole. 4Jacobs, 154 Wn.2d at 600.

RCW 9.94A.505(6) provides, “The sentencing court shall give the offender credit for all
confinement timé served before the sentencing if that confinement was solely in regard to the
offense for which the offender is being sentenced.” A trial court may not award credit for time
served on other charges. Inre Pe(s. Restraint of Phelan, 97 Wn.2d 590, 597, 647 P.2d 1026

1

(1982). By its plain language, RCW 9.94A.595(6) requires sentencing courts to credit offenders
with all conﬁrllement time served before sentencing if such confinement was solely in regard to
the offensé being sentenced. And the statute does not contain any language limiting such credit
to time served in a Washingtop State facility. The State argues, however, thét RCW 9.95.060°
precludes Forth from receiving credit for time served in an out-of-state jail while awaiting his
extradition to Washington. But RCW 9.95.900(2) states that RCW 9.95.060 applies to “any

felony offense committed before July 1, 1984, and to any offense sentenced under RCW

9.94A.507 and committed on or after J uly 1,2001.” Here, Forth committed his offense in 1991

8 RCW 9.95.060 provides in relevant part:

When a convicted person seeks appellate review of his or her conviction and is at
liberty on bond pending the determination of the proceeding by the supreme court
or the court of appeals, credit on his or her sentence will begin from the date such
convicted person is returned to custody. . . . If such convicted person does not
seek review of the conviction, but is at liberty for a period of time subsequent to
the signing of the judgment and sentence, or becomes a fugitive, credit on his
sentence will begin from the date such convicted person is returned to custody.
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and, thus, RCW 9.95.060 does not apply to his sentence. Accordingly, we do not consider the
State’s argument regarding RCW 9.95.060. Instead, we rely oﬁ the plain languége of RCW
9.94A.505(6) to hold that the séntencing court was required to credit Forth with time he sérved in
an Idaho jail, provided that Forth served such time solely in regard to the Wasmngton offense
being sentenced. |

Here, the record is unclear as to whether Forth had been serving time in an Idaho jail
solely for his Washington offense because the trial court foreclosed any further presentation of
evidence on that issue by ruling as a matter of law that Forth was not entitled to credit for time
served in an out-of-state facility. Similarly, it is unclgar how much time Forth had served in the
Idaho jail while awaiting his extradition.’ Accordingly, we remand to the trial court for a
determination of whéther Forth was setving time in Idaho solely in regard to the Washington
offense for which he sought credit and, if so, to recalculate the credit for time served that Forth is
entitled to under RCW 9.94A.505(6).

In his SAG, Forth argues that the trial court erred by failing to credit him with time he
served on community custody before the revocation of his suspended sentence. But our Subreme
Court hé.s held that a defendant is not entitled to cfedit against his sentence for time spent in the

community under a SSOSA before the defendant’s suspended sentence was revoked. | State v.

7 The trial court must resolve these factual issues on remand.

o
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Parnell, 173 Wn.2d 222, 224, 267 P.3d 349 (201‘1). Following Pannell, we réjeét Forth’s SAG
argument.
~ We affirm Forth’s convictions but remand to the trial court to determine whether Forth’s
confinement in Idaho was solely in regard to his Washington offense and, if so, to recalculate the
credit to which Forth is entitled under RCW 9.94A.505(6).
A majority of the panel having determined that this opinion will not be printed in the
Washington Appellate Reports, but will be filed for public record in accordance with RCW

2.06.040, it is so ordered.

AL

Worswick, C.J.
We concur; . : U
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